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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. C.R 285 of 2017
U/s 138 of N.I. Act.

                                                    Nazrul Islam

                                              ...complainant

-Vs-

Abdul Bari Miah

                                      ...accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. R. K. Jain, Advocate....................…..........for the complainant.
Mr. J. Talukdar, Advocate…….....................for the accused-person.  

Date of Evidence : - 15-11-17, 09-04-18, 08-05-18, 17-09-18 & 
    26-10-18;

Date of Argument : - 13-03-19;
Date of Judgment    : - 08-04-19.

J U D G M E N T

1. Complainant's  case,  in  brief,  is  that  he had friendly  relation  with

accused and therefore, accused asked loan amount of Rs.8 Lakhs for higher

education  of  his  son.  Complainant  gave  Rs.8  Lakhs  to  accused  on

15-09-2015 through cheque vide  No. 34613 drawn at Assam Co-Operative

Apex Bank Ltd., Dhubri, in presence of Monoz Ali Sk. and Harun Al Rashid.

Accused assured to return loan amount within six months. After passing of

six months, on 13-02-2017, complainant asked to return accused the loan

amount.  Accused gave a cheque for Rs.8 Lakhs bearing No.  830019 on

13-02-2017 drawn at State Bank of India, Dhubri. Complainant presented

the said cheque at State Bank of India, Dhubri, for collection of amount Rs.

8 Lakhs from account of accused i.e. A/C No. 11043009172. But, Branch

Manager  of  S.B.I.,  Dhubri  returned  the  cheque  to  complainant  due  to

insufficient fund in the account of accused. Complainant served Advocate

Notice to accused on 14-03-2017 demanding payment of Rs.8 Lakhs within

15  days  of  receipt  of  notice.  But,  accused  did  not  pay  money  to
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complainant  in  spite  of  passing  stipulated  time.  Hence,  the  case.

Complainant stated that accused dishonestly induced him to deliver Rs.8

Lakhs and handed over the cheque in question in spite of his knowledge

that  he  had  no  sufficient  fund  in  his  account.  Therefore,  complainant

prayed  to  register  a  case  and  to  take  action  against  accused  as  per

Provision of Law.     

2. On receipt of complainant, a C. R. Case 285/2017 was registered by

the  then  Ld.  C.J.M.,  Dhubri  and  transferred  the  case  to  this  Court  for

disposal. Complainant submitted initial deposition and copies of documents

in  support  of  his  case.  After  going  through  the  initial  deposition  and

documents, my predecessor, took cognizance of offence u/s. 138 N.I. Act

against accused. Process issued to accused. On receipt of notice, accused

appeared in the Court and he was allowed to go on bail. After having heard

both sides and considering the material on record, my predecessor, read

over and explained the particulars of offence u/s. 138 N.I. Act to accused.

Accused pleaded not guilty and claimed to be tried. 

3. Complainant adduced evidence as p.w.1 and exhibited documents in

support of his case. Rana Goyari adduced evidence as p.w.2. Accused was

examined u/s.  313 Cr  PC and his  statement was  recorded.  The plea  of

accused is of total denial and he adduced evidence as D.W.1. Abu Bakkar

Sidique and Sukur Ali Sikdar submitted their evidence-in-affidavit as D.W.2

and D.W.3 respectively. But, their evidence are expunged for being failed to

produce them in Court by accused for cross-examination. I heard argument

of the case from both side.

POINT FOR DETERMINATION IN THE INSTANT CASE IS:

4. Whether  the  accused  on  13-02-2017  gave  a  cheque  bearing  No.

830019 of Rs.8 lakhs to complainant to discharge his liability and same was

returned  due  to  insufficient  fund  in  his  account  on  presentation  by

complainant, accused failed to refund money in spite of receipt of notice

and thereby committed an offence punishable u/s 138 of N.I. Act?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREOF:

5. Nazrul Islam (p.w.1) stated that he had friendly relation with accused

and he gave Rs.8 lakhs to accused as short term loan on being asked by

accused on 15-09-15 by cheque drawn at Assam Co-Operative Apex Bank.
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Accused executed a hand note and assured to return loan amount within

six months. Accused failed to return money to p.w.1 within stipulated time.

So, p.w.1 used pressure upon accused to refund entire amount with interest

@ 12% per annum. Therefore, on 23-02-2017, accused delivered a cheque

of Rs.8 lakhs drawn at S.B.I., Dhubri, bearing No. 830019 and promise to

pay  interest  later  on.  P.w.1  presented  the  cheque  to  his  banker  for

collection  but  his  banker  returned the  cheque with  a  dishonour  slip  on

23-02-2017 due to insufficient fund in the account of accused.

6. So,  on  14-03-2017,  p.w.1  sent  notice  to  accused  demanding

payment within 15 days of receipt of notice. Accused received notice on

22-03-2017 but accused did  not make payment.  Hence,  p.w.1 filed this

case (on 12-04-17). On 21-04-17, p.w.1 received a reply of accused through

his engaged Advocate wrote on 10-04-2017 with allegation that accused

had refund Rs.4 lakhs by using ATM of accused. P.w.1 stated that allegation

of accused is totally false. P.w.1 exhibited following documents:- 1. Ext.1

Hand note executed on 15-09-15, 2. Ext.1(4) signature of accused, 3. Ext.2

Income Tax return for the year 2016-17, 4. Ext.2 (1) to (4) are signatures of

p.w.1, 5. Ext. 2(5) is relevant entry regarding payment to accused, 6. Ext.3

is dishonoured cheque bearing No. 830019 of S.B.I, Dhubri, 7. Ext.4 cheque

deposit slip, 8. Ext.5 dishonour slip, 9. Ext.6 notice dated 14-03-2017, 10.

Ext.6 (1) & (2) are signatures of Advocate Kazi Motahar Hussain, 11. Ext.6

(3) is postal  receipt,  12. Ext.  6(4) letter of Postal  Department regarding

service of notice, 13. Ext.  7 reply of accused through his Advocate,  14.

Ext.8 is bank statement of p.w.1, 15. Ext.8 (1) is relevant entry regarding

payment to accused vide cheque No. 34613, dated 15-09-2015, 16. Ext. 9

& 10 are money lending licenses of p.w.1.

7. During cross-examination p.w.1 stated that he has been in money

lending business since 2012, but, he has not submitted any license in this

regard. There is no memo no. in Ext.9 & 10. According to Ext.9 & 10, he

can do business within Dhubri Sub-Division. He maintained register and he

has not produce the register in the Court. Harunlal Rashid @ Shahrukh is

his  son-in-law.  There  is  no  attested  witness  in  Ext.1.  He  does  not  use

prescribe form in his business. He did not ask accused to put date at the

time of executing Ext.1. He knows that accused lodged a case against him
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and some others alleging kidnap of accused. Except signature of accused

on Ext.3 other hand writing does not match with accused. Ext.4 bear his

hand  writing.  He  gave  loan  only  to  Nurul  Islam,  Abdul  Bari,  Monowar

Hussain  and  Rafiqul  Islam.  He  also  advanced  loan  to  A.  H.  Pradhani,

Adharul Islam, etc. according to Ext.8. He denied that accused had already

paid Rs.4 lakhs. He denied that on 13-02-2017, he and some others had

kidnapped accused from Dhubri Bank and took signatures of accused in

eleven blank cheques taking to his house. He denied that he had bounced

one blank  cheque presenting in  the bank.  He denied  that  he  had kept

accused's ATM on 15-09-15. He denied he, Abdul Hamid and his son-in-law

had withdrawn Rs. 3,98,045/- from 09-12-15 to 14-06-17 by using ATM of

accused. He denied the other suggestions made by the defence counsel for

accused.

8. Rana Gayari (p.w.2) is L. D. Assistant of Assam Co-Operative Society,

Dhubri. He showed notice of the Court and he came to Court on behalf of

Asstt.  Registrar of Co-operative Society. He confirmed Ext.9 & 10 issued

from their office in the name of Nazrul Islam. During cross-examination,

p.w.2 stated that he has not brought any official document in the Court

today. There is no memo no. in Ext.9 and issue no. is lies with their official

record. Ext.9 &10 is only applicable within Dhubri Sub-Division. He cannot

say  whether  Ext.9  renewed or  not.  Ext.9  & 10 do not  show amount of

interest one can impose upon Principal amount. He does not know about

Form-3 of Ext.9 &10. All the columns of Ext. 9 & 10 are not filled up. One

has to apply in prescribed form at the time of taking loan from lender. He

denied the suggestions made by the defence counsel on behalf of accused.

9. Abdul Bari Miah, deposing as d.w.1 stated that he took loan of Rs.8

lakhs  from complainant  but  he  did  not  promise  to  return  loan  amount

within six months. He paid already Rs. 4 lakhs in cash. Complainant forcibly

kept  his  ATM  bearing  No.  4591500186868920,  Bank  passbook  and

signatures on some non-Judicial Stamp papers. Subsequently, complainant

withdrew an amount of Rs. 3,98,045/- through his account by using ATM.

On 13-02-2017, complainant, Abdul Hamid Ahmed and some others forcibly

took  him  and  one  Monowar  Hussain  to  the  house  of  complainant  and

detained them. At there, complainant took his signatures on some blank
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papers, blank non-Judicial Stamp papers and eleven nos. of blank cheques

with signatures.  Complainant asked him to return entire amount of Rs.8

lakhs together with  @ 7% interest  per month else  he would not  return

documents  to  him.  Therefore,  he  lodged  a  case  (Dhubri  PS.  Case  No.

701/2017) for that incident. Abu Bakkar Sidique and Sukur Ali recovered

him and Monowar Hussain from house of complainant. Complainant filed

this  case  in  spite  of  collecting  Rs.  3,98,045/-  from  his  account.  On

10-04-2017, he sent letter to complainant through his Advocate R. Ansary

saying that he had paid Rs.4 lakhs in cash and as such, complainant had

withdrawn Rs. 3,98,045/- from his account and therefore, he had only to

pay Rs. 1,955/-. Subsequently, complainant intentionally presented cheque

bearing  No.  830019,  in  the  bank,  for  Rs.8  Lakhs  on  23-02-2017  and

dishonoured the same to make a false case. As such, his monthly salary is

only  38,082/-,  he  did  not  issue  the  cheque  in  question  in  favour  of

complainant  to  draw  Rs.8  lakhs  at  a  time.  He  exhibited  following

documents in  support  of  his  case:-  1.  Ext.-A is  certified copy of  FIR,  2.

Ext.-B is statement of bank account.

10. During cross-examination, D.W.1 stated that he received summons

of  this  case  in  the  month  of  May,  2017.  He  lodged  case  against

complainant and Abdul Hamid on 19-06-2017. He did not make any money

transaction after 19-06-2017. He mentioned that he had taken Rs.8 lakhs

as  loan from complainant  in  Ext.-A.  He wrote in  Exhibit-  A that  he had

refund Rs.4,60,000/-. ATM is not transferable and it has a secret number.

He did not mention in Ext.-A that complainant had withdrawn money using

his secret PIN of ATM. He does not mention cheque No. in Ext. A. He took

Rs.1,50,000/- from Abdul Hamid. Ext.-1(1) is his signature. Ext.-3(1) is his

signature. He gave his Identity card to complainant at the time of taking

loan. Ext.-11 is proved in original. He received Ext.-6 on 22-03-2017. He did

not refund money within 15 days of receipt of notice. After expiry of 15

days of stipulated time, he sent Ext.-7 through Advocate Rafique Zaman.

Complainant did not take any cheque as security at the time of giving loan.

He wrote  complainant  took cheque from him as security  in  Ext.-7.  But,

complainant did not take any blank cheque from him as security. He did not

make any transaction with complainant after 10-04-2017. He forgets the
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date, day, etc. on which he gave Rs. 4 lakhs in cash to complainant. He

wrote in Ext.-7 that he had given Rs.4 Lakhs and he had to pay Rs.4 lakhs

which he would give in installments to complainant at the rate Rs.10,000/-

per month. He did not mention in Ext.-7 that complainant had taken eleven

cheques from him on 13-02-2017. As per Ext.-7, complainant is entitled to

get Rs.4 lakhs from him. Ext.-A shows that complainant is entitled to get

Rs.3,40,000/-  from  him.  During  cross-examination  of  complainant  on

09-04-2018, he put suggestion to complainant that complainant is entitled

to get only 4 lakhs from him. In his evidence-in-affidavit, he declared that

complainant is entitled to get Rs.1,955/- from him. He submit Income Tax

return and he did not show in his Income Tax return that he had taken Rs.8

Lakhs  as  loan  from  complainant.  He  did  not  mention  in  Ext.-7  that

complainant had taken from him blank cheques, stamp papers, signatures

etc. forcibly. Ext.-B shows that only Rs.80,000/- withdrawn using ATM since

13-02-2017.  He  updated  Ext.-B  on  14-02-2018.  Ext.-B  does  not  show

withdraw  of  Rs.3,98,045/-  from  13-02-17  to  14-02-2018.  He  used  to

withdraw money through one Akram Khan. He also withdraw Rs. 1,98,000/-

and Rs. 47,000/- by cheques. He denied the suggestions made by the Ld.

Counsel for complainant.

11. During argument of the case, defence side states that blank cheque

was  forged  by  complainant  and  money  lending  license  is  not  genuine.

Complainant acted beyond jurisdiction of license. Defence side submitted

decision of  Bombay High Court  delivered on 15-10-2008 in Ram Prasad

Bhagirath Agarwal -vs- Uttam Chan Danmal Pande, decision of Madras High

Court delivered on 12-03-2008 in Kathizvelu -vs- Anbazhagan and decision

of Delhi High Court delivered on 03-06-2011 in Krishan Mishra -vs- Ram

Prasad  Verma.  Complainant  side  also  submitted  decision  of  Madhya

Pradesh High Court delivered on 09-11-2006 in Chetan Kr. -vs- Nathusingh,

decision of Madras High Court delivered on 06-03-2015 in S. Mukanchand

Bothra -vs- P. Mani and decision of Supreme Court delivered on 03-12-2009

in Dalip Singh -vs- Sate of U.P in support of his case. Now, the fact that

Ext.-3 is forged document is not proved. Accused admitted Ext.-3 (1) is his

signature.  Of  course,  except  signature  of  accused  in  Ext.-3  other

handwriting does not match with accused. Accused stated in his evidence
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that as on 13-02-2017, complainant kidnapped him along with others and

forcibly took signatures on eleven blank cheques. He did not mention in his

evidence that he had carried cheque book on the day of incident for some

purpose. He also did not say in his evidence that complainant had taken

some blank cheques from him with his signatures at  the time of taking

loan. He admitted that he had taken loan from complainant.  The incident

of kidnap as alleged by accused occurred on 13-02-2017 and he lodged

ejahar for that incident on 19-06-2017. Complainant filed this complaint in

the  Court  on  12-04-2017.  So,  it  can  be  said  that  accused  filed  ejahar

against accused after thought. Ext.-3 bears signature of accused. Accused

did  not  adduce  evidence  of  Monowar  Hussain  to  the  effect  that

complainant and some others had kidnapped him and took eleven blank

cheques  with  his  signature.  Therefore,  it  cannot  be  said  that  Ext.-3  is

forged document.

12. On perusal of Ext.-9 and 10, it is appeared that they are genuine

documents issued by the office of the Assistant Registrar of Co-operative

Societies, Dhubri. P.w.2 confirmed that Ext.-9 and 10 were issued from their

office. P.w.2 did not say in his evidence that Ext.-9 & 10 are false. So, it is

established that complainant is a money lender and he had valid license to

do such business. Ext.-9 & 10 were issued to do business within jurisdiction

of Dhubri Sub-Division. Complainant gave cheque No. 34613 of Rs.8 lakhs

drawn  at  Assam Co-operative  Apex Bank  Ltd.,  Dhubri,  branch.  Accused

encashed Rs.  8  lakhs by presenting the cheque at  Assam Co-operative

Apex bank Ltd., Dhubri, branch and therefore, it is held that complainant

exercise  his business within Dhubri  Sub-Division and not beyond Dhubri

Sub-Division.

13. The case of Ramprasad Bhagirath Agarwal -vs- Uttamchand Danmal

Pande held that no decree can be passed in favour of money lender if he

does not have valid license. In our present case,  complainant is money

lender and he also shows about advancing loan to accused in his income

tax returns. So, this case does not support case of accused. In Kathizvelu

-vs- Anbazhagan, it is observed that without holding money lending license,

no one can  run money lending business.  This  is  a  money suit  and our

present case is under section 138 of N.I.  Act. In Krishan Mishra-vs- Ram



8

Prasad Verma, Delhi High Court observed that if a cheque is not issued for

any  legally  enforceable  debt  or  liability  and  the  agreement/  contract

between the parties is not valid in the eyes of law because lending money

without license is against the public policy as per section 23 of the Indian

Contract Act. We have already observed that at the time of advancing loan,

complainant had valid license (Ext.9). Accused admitted that he had taken

loan  of  Rs.8  lakhs  from complainant  and therefore,  it  can  be  said  that

accused issued the cheque in  question to  discharge  his  liability.  During

cross-examination of p.w.1, defence side showed that there is no attested

witness in Ext.-1. Ext.-1 is not a bond, it is a promissory hand note. No

attested  witness  is  required  in  case  of  promissory  note.  From

cross-examination of p.w.1, it has not appeared that defence side able to

cast doubt over prosecution case.

14. Now,  on  close  scrutiny  of  evidence  of  accused  and  his

cross-examination,  it  is  appeared  that  he  made  some  inconsistent

statement and his evidence is self -contradictory. Accused stated in Ext.-A

that he has paid Rs.4,60,000/- to complainant. On the other hand, accused

mentioned in Ext.-7 that he had paid Rs.4 lakhs to complainant and an

amount of Rs.4 lakhs only payable to complainant. Accused cleared that

complainant did not take blank cheque from him as security at the time of

advancement of loan. Accused in his evidence stated that he paid Rs.4

lakhs  to  complainant  in  cash.  And complainant  withdraw an amount  of

Rs.3,98,045/- from his account by using ATM and accused is liable to pay

only Rs.1,955/- to complainant. Accused also admitted that according to

Ext.-B  an  amount  of  only  80,000 was  withdrawn  by  using  ATM and he

updated Ext.-B on 14-02-18. So, the fact that complainant has withdrawn

Rs.3,98,045/-  from  account  of  accused  by  using  ATM  is  false.  He  also

cleared  that  he had also  withdrawn money on some occasion  and one

Akram Khan used to withdraw money on behalf of him. Thus, evidence of

accused  is  self-contradictory  and  inconsistent.  Evidence  of  accused  is

unbelievable. 

15. Therefore, it is held that accused issued cheque bearing No. 830019

on 13-02-2017 for Rs. 8 lakhs in favour of complainant to discharge his

debt. Complainant, presented the cheque to his banker and subsequently,
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his banker returned the cheque for being found insufficient fund to honour

the cheque in question. Accused intentionally issued the cheque to deceive

complainant.   Accused failed to  refund Rs.  8  lakhs in  spite  received of

notice to that effect. Thereby, accused is held guilty u/s 138 of N.I.  Act.

Complainant  side  proved  the  offence  u/s.  138 N.I.  Act  against  accused

beyond all reasonable doubt. Accused is convicted thereunder.

16. Considering all  aspect,  accused is sentenced to undergo one year

simple  imprisonment  and to  pay fine of  Rs.  8  lakhs.  In  default  of  fine,

further simple imprisonment for three months. Fine amount, if realized be

given to complainant as token of compensation. Bail bond stands in favour

of accused person is extended for another period of six months in view of

section 437A of Cr PC.

17. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 08th day of April, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-   PW- 1  Nazrul Islam,

       PW- 2 Rana Gayari,

    

2. PROSECUTION EXHIBITS:-Ext.1 hand note 

      Ext. 1(1) is signature of accused.

                                                        Ext.-2 is Income Tax return

                                                        Ext.-2(1) to (4) are signatures of p.w.-1

                                                   Ext.- 2(5) is relevant entry regarding payment 

                                                                to accused.

                                                         Ext.-3 is the dishonoured cheque

                                                         Ext.-4 is cheque deposit slip.

                                                         Ext.- 5 is dishonor slip of bank

                                                         Ext.- 6 copy of notice to accused.

                                                         Ext.- 6(1) and (2) are signatures of Kazi 

                                                                 Motahar Hussain, advocate.

                                                         Ext.- 6(3) is postal receipt.

                                                         Ext.-6(4) letter of postal department.

                                                         Ext.- 7 is reply of accused.

                                                         Ext.-8 is bank statement of p.w.-1

                                                         Ext.-8(1) is relevant entry regarding 

                                                                 Payment to accused.

                                                         Ext.- 9 and 10 are money lending licenses.

                                                  

3. DEFENCE WITNESS: -      D.W.1 - Abdul Bari Miah,

4.   Defence exhibit :-             Ext.-A is certified copy of FIR

                                               Ext.-B is bank account statement.

                               Addl. C.J.M, Dhubri 


